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Association Activities 


Over 70 Law Schools will enter teams in the Fourth Annual Na- 
tional Inter-Law School Moot Court Competition sponsored by 
the Young Lawyers Committee (formerly known as the Commit- 
tee on Junior Bar Activities). John Roberts Miller, Chairman, 
has announced that Regional Rounds of arguments will be held 
throughout the United States in November, with the Final 
Rounds at the House of the Association on December 17 and 18. 
The Regional Rounds for the Law Schools located in New York 
City are scheduled for November 19 and 20 at the House of the 
Association. The record on appeal raises questions respecting the 
right of a university to discharge a professor of political science 
following exercise of the privilege against self-incrimination be- 
fore a Congressional committee investigating the influence of 
communism in educational institutions. 


e@o 


AT THE October Stated Meeting of the Association, the report 
of the Committee on the Judiciary presented by Henry J. 
Friendly, Acting Chairman, was approved. Candidates for the 
Supreme Court found to be “Qualified’’ were Justice Carroll 
Hayes, former Magistrate Edmund L. Palmieri, Justice Owen 
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McGivern, Jacob Markowitz, Benjamin Gassman, and Max 
Bloom. The following candidates were found “Not Qualified”: 
Michael B. Atkins and Isadore G. Needleman. 

Candidates for the Bronx County Court found “Qualified,” 
were: John J. De Pasquale, Justice William Lyman, and former 
City Magistrate Samuel Orr. Louis Stone was found “Not Quali- 
fied.” 

For District Attorney, New York County, Frank S. Hogan 
was found “Qualified,” as were George B. DeLuca, and George 
McKinley, candidates for District Attorney of Bronx County. 
Martin Greene was found “Not Qualified” to hold the office of 
District Attorney of Bronx County. 

The report of the Committee on the Municipal Court was 
presented by the Chairman, William G. Mulligan. The recom- 
mendations of the Committee were approved, except for 
Edward F. Hurley and Robert Morris, who had been found 
“Not Qualified” by the Committee. The Association voted both 
candidates as “Qualified.” The other candidates found “‘Quali- 
fied” were: S. Reymart Alter, Alfred J. Cawse, Max Feigin, 
Lewis S. Flagg, Jr., James A. Flood, Charles J. Garrison, Daniel 
Gutman, George Horowitz, Sidney Jacobi, Henry B. Rothblatt, 
James C. Sargent, Bertha Schwartz and William H. Staves. 

Candidates found “Not Qualified’ were: Mervin Stenzler, 
Fred R. Manfredi, Sidney J. Hodas, Orlando R. Marett and 
Benjamin H. Schor. 

David L. Benetar, Chairman of the Committee on Labor and 
Social Security Legislation presented a report on the Federal 
Fair Employment Practices Legislation. The following resolu- 
tion, approving the report was adopted: 


RESOLVED that this Association supports and urges the 
adoption by the Congress of the United States of legisla- 
tion on the subject of Fair Employment Practices, such 
legislation to embody the following principles: 


1. That it make provision for the maximum use of 
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educational processes and lay greatest emphasis, in 
administration as well as in principle, upon con- 
ference, conciliation and persuasion. 


2. That it encourage maximum participation by 
state and local authorities and provide for cession 
to state and local agencies upon such terms as the 
Commission may agree. 


g. That it recognize that resort to enforcement 
through legal sanction is the final means by which 
to secure compliance and is to be avoided except 
where voluntary procedures fail. 


Be Ir FurtrHer Resotvep that the Ives Bill presently 
pending before Congress, generally embodying the fore- 
going principles, is endorsed with the recommendation 
that appropriate provision be included therein for ex- 
emptions from the operation of the bill where the in- 
terests of national security so require. 


Harris Steinberg, Chairman of the Committee on Criminal 
Courts, offered the following resolution, which was approved: 


RESOLVED, that the President of The Association of the 
Bar be and he hereby is requested to communicate at 
once with all of the candidates for the mayoralty of the 
major parties, and to request them to give unequivocal 
“yes” or “no” answers to the following questions: 


1. Will you pledge yourself to reappoint judges who 
have served satisfactorily and honorably, without re- 
gard to their political affiliations or considerations of 
expediency? 


2. Will you pledge yourself to submit the names of 
prospective appointees to the bench, to The Associa- 
tion of the Bar of the City of New York and to the 
appropriate County Bar Association, in every in- 
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stance prior to appointment, and to do so in suf- 
ficient time to allow of a thorough examination in- 
to the candidate’s qualifications? 


Anp Be It FurTHER RESOLVED, that full publicity be 
given to the answer or failure to answer of each of the 
candidates. 

e@o 


‘THE SPECIAL COMMITTEE on Military Justice, Abraham S. Robin- 
son, Chairman, sponsored a forum in September on the adminis- 
tration of military justice under the Uniform Code. The forum 
was held at New York University Law School auditorium. 

At the morning session, judges of the United States Court of 
Military Appeals, Chief Judge Robert E. Quinn, Judge George 
W. Latimer and Judge Paul W. Brosman discussed the experi- 
ence of their court after two years of operation under the new 
code. 

At the afternoon session, Major General E. M. Brannon, Judge 
Advocate General of the Army, Rear Admiral Ira H. Nunn, 
Judge Advocate General of the Navy and Major General 
Reginald C. Harmon, Judge Advocate General of the Air Force, 
spoke on “The Role of the Advocates General in Military Ap- 
peals.” Following this discussion, Felix FE. Larkin, former 
General Counsel of the Department of Defense, Whitney North 
Seymour, former President of the Association, and the Reverend 
Father Robert J. White, former Dean of Catholic University, led 
a panel discussion on the question of whether the Uniform Code 
has improved the courts martial system. 


e@o 


Notices have been mailed to the membership by the Special 
Committee on Anthology of Legal Essays, John F. Caskey, 
Chairman, of the publication of “‘Jurisprudence in Action,” an 
anthology of legal essays, selected by the Association’s Com- 
mittee on Post Admission Legal Education, of which Parker 
McCollester is Chairman. The volume represents the com- 
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pletion of an effort begun in 1949, on plans laid down by the 
late Mr. Justice Shientag. The book brings together classics of 
legal literature which are otherwise not readily accessible. Mr. 
Justice Robert H. Jackson has written the foreword to the vol- 
ume. The work is published by Baker, Voorhis and Co. 

Through the cooperation of the publishers, members of the 
Association will receive a special price of $4.75 (regular list 
price $5.75), for orders placed immediately through the Li- 
brarian of the Association. 

e@o 


At THE October meeting of the Section on Trade Regulation, 
Jerrold G. Van Cise, Chairman, the “New Federal Trade Com- 
mission” was the topic for discussion. The speakers were Edward 
F. Howrey, Chairman of the Federal Trade Commission, Ever- 
ette F. Haycraft, Director of Trial Examiners, and Earl W. 
Kintner, General Counsel. 

o@eo 


Deputy Mayor Charles Horowitz, was the guest of the Commit- 
tee on Municipal Affairs, W. Mason Smith, Jr. Chairman, at its 
September meeting. Mr. Horowitz discussed the duties of his 
office and the proposal for an administrative assistant to the 
Mayor. 

The Chairman of the Committee announced that during the 
ensuing year the Committee would consider the following sub- 
jects: the investment policies of the comptroller’s office; exist- 
ing conflicts of jurisdiction affecting housing and building 
violations; municipal labor relations; and proposals for the 
reorganization of the city government. 


e@Mo 


CueF Jupce Edmund H. Lewis of the Court of Appeals was the 
guest of honor at the first Round Table Conference sponsored 
by the Special Committee on Round Table Conferences of which 
Howard Hilton Spellman, is Chairman. 

Chief Judge Lewis spoke informally before a large audience. 
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Following the Chief Judge’s remarks, those present presented 
problems that had arisen in the course of their daily practice. 


o@Mo 


‘THE COMMITTEE on International Law, Dana C. Backus, Chair- 
man, will work through three subcommittees during the coming 
years: diplomatic affairs, United States affairs, and the Bricker 
amendment. 

e@o 


IN JULY the Chairman of the Committee on Municipal Affairs; 
W. Mason Smith, Jr., appeared at the public hearing of the Tem- 
porary State Commission to Study the Organizational Structure 
of the Government of the City of New York. Mr. Smith recom- 
mended the creation of a new position in the city government of 
an Administration Assistant to the Mayor, who would have ad- 
ministrative supervision of the various municipal departments 
and agencies. The suggestion was made that the powers of the 
Deputy Mayor be limited to acting in the place of the Mayor asa 
member of the Board of Estimate, and such other Boards or Com- 
mittees to which the Mayor may assign him, and to representing 
the Mayor in other capacities, but excluding from the Deputy 
Mayor’s functions any administrative duties which might conflict 
with those of the Administrative Assistant. Mr. Smith also recom- 
mended the adoption of a performance budget and the adoption 
of the various changes in personnel management which have 
been advocated by the experts in that field, such as the reclassifica- 
tion of Civil Service positions recommended by Griffenhagen & 
Associates. 
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The Calendar of the Association 
For November and December 


November 2 


November 4 


November 5 


November 9 


November 10 


November 12 


November 16 


(As of October 30, 1953) 


Dinner Meeting of the Special Committee on the 
Study of the Administration of Laws Relating to 
the Family 

Dinner Meeting of Committee on Federal Legisla- 
tion 

Dinner Meeting of Committee on Professional Ethics 

Dinner Meeting of Special Committee on the Pro- 
posed Zoning Law 


Dinner Meeting of the Executive Committee 
Meeting of Section on Litigation 
Meeting of Section on Wills, Trusts and Estates 


Meeting of Committee on Admiralty 

Dinner Meeting of Committee on Domestic Rela- 
tions Court 

Dinner Meeting of Committee on Legal Aid at Har- 
vard Club 

Meeting of Joint Committee on Legal Referral 
Service 


Meeting of Committee on City Court 

Dinner Meeting of the Special Committee on the 
Study of the Administration of Laws Relating to 
the Family 

Dinner Meeting of Committee on Municipal Court 


Public Hearing of Special Committee on the Study 
of the Administration of Laws Relating to the 
Family, 2:30 P.M. 


Meeting of Section on Trade Regulation 
Dinner Meeting of Committee on Trade Regulation 
and Trade-Marks 


Dinner Meeting of Committee on the Bill of Rights 

Meeting of Library Committee 

Dinner Meeting of Committee on Medical Juris- 
prudence 

Dinner Meeting of Committee on Municipal Affairs 
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November 


November 


November 


November 


November 


November 


December 


December 


December 


December 


December 


December 


December 


18 


19 


20 


23 


24 


14 


15 
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Dinner Meeting of Entertainment Committee 
Meeting of Section on Taxation 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Dinner Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on Insurance Law 

Meeting of Section on Labor Law 


New York Regional Moot Court Competition. Spon- 
sorship Young Lawyers Committee 


New York Regional Moot Court Competition. Spon- 
sorship Young Lawyers Committee 


Round Table Conference, 8:15 P.M. Special confer- 
ence devoted to Recent Developments in Real 
Estate. Guest—William Wolfman, Esq., Chief 
Counsel, Title Guarantee and Trust Company 


Dinner Meeting of Committee on International Law 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Domestic Rela- 
tions Court 


Dinner Meeting of Committee on Municipal Court 
Dinner Meeting of Committee on Professional Ethics 


Stated Meeting of the Association, 8:00 P.M. Buffet 
Supper, 6:15 P.M. 


Meeting of Section on Jurisprudence and Com- 
parative Law 


Dinner Meeting of Committee on Bill of Rights 

Dinner Meeting of Committee on Medical Juris- 
prudence 

Dinner Meeting of Committee on Municipal Affairs 


Meeting of Section on Litigation 
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21 
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Meeting of Committee on Admissions 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on Insurance Law 

Meeting of Section on Taxation 


National Moot Court Competition. Sponsorship 
Young Lawyers Committee 


National Moot Court Competition Sponsorship 
Young Lawyers Committee 


Meeting of Library Committee 





The Trial ofan Anti-Trust Case 


By THE HonoraAB_eE Grecory F. NOONAN 


Judge, United States District Court 


I wish to make one point very clear at the outset of this dis- 
course. I make no claim to any pretensions of being an authority 
in this field. As a Judge I have made one rather extended voyage 
in the swirling waters of anti-trust litigation. At the outset, the 
perils attendant were quite apparent. There was danger of being 
swamped by the mountainous waves of documents, or being 
dragged down in the whirlpool of depositions. Nevertheless the 
court was ably assisted by excellent navigators in the persons of 
counsel. So in discussing the procedures or techniques, as it were, 
in the trial of an anti-trust case, I have drawn deeply on the sug- 
gestions and procedures presented to the court by counsel in the 
Ferguson v. Ford case. 

In approaching our topic, it must be stated that the very 
nature of anti-trust litigation precludes any of our observations 
made here from being in the nature of a firm recommendation 
de futuro. For, as Mr. William Dwight Whitney has pointed out, 
every anti-trust case is by definition different from every other. 

While this statement substantively permits little or no ex- 
ception, nevertheless, procedurally there are problems ever 
present in the inception of the trial of a big case, which are 
common to all. No one system or procedure will satisfy the needs 
or requirements of all. However, it is most helpful to peruse the 
experience of others for often with modifications or variants 
certain procedures used in the past lend themselves to adoption 
in the future. 


Editor’s Note: This paper by Judge Noonan and the discussion on pre-trial dis- 
covery at page 401 by Judge Marsh were delivered at a symposium on the trial of an 
anti-trust case held at the House of the Association on April go, 1953. The sym- 
posium was under the auspices of the Section on Trade Regulation, Jerrold G. Van 
Cise, Chairman. 
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In the year or so prior to my assignment as trial judge in the 
Ford case, I had read in various legal journals comments about 
the coming Ferguson v. Ford case. These articles were discussing 
trial procedures in particular anti-trust cases. Then, in almost 
every instance, the article would comment to the effect that there 
was a case yet to be tried with thousands of exhibits, thousands of 
pages of depositions. The writer would then conclude that it 
would be most interesting to observe just how this conglomerate 
mass would be handled at the trial of the issues. I remember agree- 
ing with the writer that it would be interesting to read of the 
experience of the trial court. 

Thus, suddenly I was to learn first hand how interesting it 
would be. Before addressing ourselves to the techniques of the 
trial itself, it would be well to ponder for a moment a problem 
that confronted the court in the Ford case. It was the fact that 
plaintiff had demanded a jury trial. As we know there are no 
constitutional objections to a jury trial, but in a case of this 
magnitude it was a cause of great concern to the court. Our con- 
cern centered on two particular factors. The primary one—(a) 
namely, the welfare of jurors. Naturally a lengthy case is always 
a burden for those citizens selected to serve as jurors. However, 
this was a case of seemingly interminable length. As Judge Knox 
observed, it woud seriously impair the individual careers of the 
jurors and precipitate obvious financial difficulties. Thus we 
would be faced with a most delicate decision balancing the civil 
rights of the jurors and the concomitant hardships with the es- 
tablished legal rights of the parties. I do agree with Judge Knox 
that considering all the factors, the former would appear to 
transcend the latter in importance. 

(b) Secondarily, it was the issues involved. The issues of any 
large anti-trust action, and this was no exception, are so involved 
and complex that they do not permit of a fair and intelligent 
resolution by a jury especially where the presentation of the evi- 
dence has been somewhat protracted. 

I found counsels’ briefs on the facts not only most helpful, but 
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quite necessary for frequent reorientation. This visual aid, as it 
were, would not be available to a jury. 

However, we were spared from a resolution of this difficulty 
by plaintiffs’ waiver of a jury. Thus, even though this hurdle was 
blessedly removed, I mentioned it together with our thoughts 
on the matter because as the rules now stand it can rise again to 
perplex some unsuspecting and perhaps yet unappointed judge. 

In directing our attention to the techniques of trial in anti- 
trust litigation, the most important factor necessary to insure 
orderly judicial administration is the assignment of the trial 
judge well in advance of trial. As most of you know this has been 
the practice of the Federal Court in our district in three of the 
larger Anti-trust cases. The ICI case, the Investment Bankers, 
and Ferguson v. Ford, and now, as I understand, the I.B.M. case. 
I would say based on experience gained that it is not only the 
better practice, but rather it is quite necessary. 

The merit of this conclusion is perhaps better understood 
when we consider the nature and scope of such actions. The 
claims as alleged in the complaint are often so comprehensive 
as to be practically incomprehensible. Thus it follows that the 
orderly administration and trial of the action will be determined 
by the manner in which pre-trial is accomplished. If the trial 
judge is assigned to the case at an early stage he may then super- 
vise and direct the pre-trial procedure. I think it most fitting at 
this point to commend Judge Marsh for his great aid and advice 
to me in the pre-trial of the Ferguson v. Ford case after my assign- 
ment. 

We know it is the practice of all veterans campaigners in re- 
counting their days of glory on the field to always set forth the 
strength of the enemy. So in approaching our discussion of the 
trial technique used in the Ferguson v. Ford case, it is well to 
point out the strength of the enemy confronting the court. The 
enemy, of course, was the obstacle of documentary evidence that 
somehow had to be reduced to manageable proportions. At the 
time of the assignment of a trial judge there were thousands upon 
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thousands of pages of depositions; there had been produced and 
microfilmed in the course of the proceedings over several hundred 
thousand pages of documents; there were marked a mountainous 
pile of exhibits. Thousands of other documents had been pro- 
duced but not microfilmed. I am not going to expound on the 
efforts made by all in pre-trial conference and put in effect by 
pre-trial orders to delineate the issues, as this has been adequately 
covered by the two preceding speakers. I am limiting myself to 
the trial alone. However, there is a further opportunity for the 
issues to be again delineated as the trial opens and that is by open- 
ing statements of counsel. One important gain realized in the 
Ferguson case was the elimination of issues not to be contested. 
Simultaneously with the opening statement trial briefs were filed 
with the court, briefs both on the facts and on the law. On this 
point we had a bit of discussion on the question of whether or not 
these briefs were to be exchanged among counsel. The main 
arguments pro and con were just such as any one of you here 
would raise—one argued that the court should never take under 
consideration any information or data of which the opposing side 
had no knowledge; the other side argued that a brief for the eyes 
of the court and for no other would be more realistic and thus be 
a greater aid to the court. The court, considering the then seem- 
ingly unlimited scope of the case and somewhat awed by same, 
while acknowledging the validity of the former argument, did in 
the interests of justice and for the convenience of the court accept 
the briefs without exchange. I feel the results justified this 
decision. 

Having mentioned previously the extensive depositions taken 
in preparation for this case, naturally we could expect a large 
amount thereof to be used at the trial, and our expectations were 
realized. I need not belabor the fact by describing to you the 
somewhat frustrating picture of assembled legions of counsel 
listening to an endless drone of deposition reading. After a day 
or so of this, counsel worked out a very satisfactory method. To 
name this procedure, we borrowed a term from the advertising 
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profession and called it the “package method.” A package con- 
sisted of a series of mimeographed sheets, each line would set 
forth a particular portion of a deposition to be read, indicating 
the defendant or defendants against whom it was offered. Just 
below this line, the defendants, where they thought necessary, 
would indicate those portions of the depositions which they 
wished the court to consider as rebuttal to that offered by the 
plaintiff. Thus these mimeographed pages would be submitted to 
the court, and the portions offered would be read in chambers. 
Court would be recessed for a period of time sufficient for the 
court to read these portions. Upon the termination of this period 
the court would be convened to hear a live witness or another 
package would be turned over to the court. The advantages of 
the “‘package”’ system are: 

(1) It frees counsel from attendance in court; 

(2) It expedites the trial of the case in that it was appraised that 
the time allotted for the reading of these depositions by the 
court was considerably less than that which would have been 
consumed if the depositions had been read in court. 

Now turning our attention to exhibits, I am not going to dis- 
cuss the problems surrounding, nor the necessity for pre-trial 
authentication which have been so thoroughly considered by the 
earlier speakers, but I will limit my discussion concerning them 
solely to the trial. Thus presuming exchanged and authentication 
I will proceed. In the beginning I do want to mention one minor 
item of mechanics in this regard having to do with the numbering 
of exhibits. In order to save time, the numbering of the exhibits 
to be offered the following day was done by counsel and the 
court clerk at the end of court the day before. With the vast 
number of exhibits in the trial of a large anti-trust case, number- 
ing the exhibits for trial identification outside of court was ar 
enormous time-saver. However, speaking relatively, few ex- 
hibits were offered in the course of live testimony, the greater 
number being offered through a variation of the deposition 
package method. In the exhibit package method, the mechanics 





set 
ng 
ust 
ry, 
ley 
he 


TS. 
he 


hat 
the 
en 


lis- 
rial 
the 
em 
ion 
nor 
ing 
its 
the 
vast 
yer- 

an 


iter 
ion 
nics 





TRIAL OF AN ANTI-TRUST CASE 397 


were as follows: The exhibits were listed by number and title on 
mimeographed sheets, which also listed the defendant or defen- 
dants against whom they were offered. Then in a separate 
column, the defendant briefly set forth the objection, if any, 
together with the basis or ground thereof. These objections are 
primarily substantive ones. Other objections going to identity or 
authentication will in the main have been disposed of in the 
course of pre-trial procedure. Further, as to the substantive ob- 
jections, the setting forth of the ground could be most brief be- 
cause at this point the court was fully familiar with the facts and 
issues, and thus could comprehend the basis of the objection. 

Again the judge, outside of court, would peruse the exhibits 
and consider the objections. Then he would call counsel in and 
rule on the admission of the various exhibits. Of course, occasion- 
ally there would be instances requiring additional explanation 
or argument, but by and large, the method proved most ex- 
peditious and carried with it to a large extent the same advantages 
as the deposition package method. 

Quite naturally, in the trial of a case of this sort, the court is, 
of necessity, required to impose rules or practices upon the parties 
which in principle, if applied generally, might be basis for error. 
However, the magnitude of these cases extends to the court a 
wide discretion, pointing to the reduction of the case to manage- 
able proportions. It is essential in achieving this objective to set 
initially a trial schedule. This schedule should include daily 
routine to be followed, weekly schedule, anticipated recesses. 
This permits counsel to plan ahead and thus unnecessary delays 
are avoided. In the presentation of testimony and evidence the 
trial judge can exercise a good deal of control for the mutual 
advantage of all. On infrequent occasions, plaintiffs may be re- 
quired to establish that documents offered are competent, rele- 
vant and material. This is, of course, opposite to the usual. This 
method or the mere knowing that the court may require it has 
two distinct advantages; 

1. It tends to prevent the party offering the document from 
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foisting upon the court documents which the offeror has not 
studied, evaluated and analyzed; and 

2. It thereby relieves the other party from studied perusals 
of the document and consequent measures in protecting the 
record, and finally, aids the court in properly evaluating the 
documents. 

Very helpful in the course of the trial is interim briefing, oral 
or written, and in the latter case the briefs are here exchanged. 
In short, it is saying what we think we have proved so far. I know 
in my own mind it tended to crystallize the case. Of course, there 
is another method similar in purpose which I had considered 
using. That is where voluminous depositions are offered, counsel 
could be directed to file simultaneously with the submission a 
narrative digest of the submission with an opportunity afforded 
to the other side to demonstrate what they consider to be in- 
accuracies in the digest. However, I chose the method of overall 
interim briefing and found it most beneficial. In one case in 
which the digest method was used, three thousand pages of de- 
positions were summarized in a digest of one hundred and twelve 
pages. 

In line with the interim briefings just previously discussed, the 
court may require the parties to establish and follow a logical 
plan of presentation. This is especially helpful where the case is 
susceptible to proof by segments. The court can there require 
proof accordingly. This procedure tends to reduce the scope of 
the case at least in the mind of the trial judge, and places the case 
under better control and lays the groundwork for a more intelli- 
gent decision at a later date. In attempting to properly control 
direct examination the only norm that can be set forth is rather 
a nebulous one because it has no form or substance unless applied 
to the facts of a particular case. It is merely to impose strict limi- 
tations to avoid cumulative evidence. In this respect the trial 
judge himself can be most helpful in achieving this goal. For as 
the case progresses he can give informal but fairly definite 
opinions to counsel as to: 

1. whether an issue has been proved; 





not 


sals 
the 
the 


ral 
red. 
10W 
lere 
red 
nsel 
ma 
ded 
- in- 
rall 
e in 
'de- 
elve 


, the 
sical 
se is 
uire 
e of 
case 
telli- 
itrol 
ther 
lied 
limi- 
trial 
or as 
inite 





TRIAL OF AN ANTI-TRUST CASE 399 


2. whether a witness is credible; and 

g. the correlation he has made from cumulative evidence, and 
so forth. This practice may quite frequently prevent trial counsel 
from beating a dead horse. 

However prescribing limits on cross-examination poses com- 
pletely different problems. The discretion as exercised here leaves 
open two possible courses. To exercise considerable discretion in 
the amount of defense material to be introduced during the 
course of the cross of plaintiffs’ witnesses brings out the nature 
of the defense at an early stage in the trial. Whereas, conversely, 
a narrow exercise of discretion brings out the strength of plain- 
tiffs’ case without interruption. I can say that from my own ex- 
perience, the former alternative has in a suit between private 
litigants a very salutary effect. There were attempts during the 
Ford case to establish some sort of ratio between the time spent 
on direct to the amount of time permitted the defense on cross. 
Quite frequently, in fact, the time spent on cross was quite dis- 
proportionate to that consumed on direct. However, due to the 
nature of the case and the fact that the scope of cross was deemed 
germane to the issues, that is, no wide excursions were under- 
taken under the guise of attacking credibility, I did not to any 
great extent limit the cross-examination. 

The next subject, which I wish to discuss, is the desirability of 
frequent conferences in chambers. I found it to be my experience 
that such conferences served a two-fold purpose. In the first in- 
stance, conferences are most helpful in the clarification of issues. 
In the relaxed and informal atmosphere of chambers, there is 
considerably less advocacy, and a more realistic approach to the 
problems at hand. Secondly, conferences in chambers helped to 
achieve that most desirable goal realized in the Ferguson v. Ford 
case, namely, settlement. In this latter instance, the advantage of 
conferring with attorneys for the parties separately with the 
knowledge and consent of all, was highlighted. There again, 
common sense prevailed with no need for exaggeration of the 
issues, or of claims so as to be in a better bargaining position as 
is generally the practice when speaking in front of your adversary. 
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We now come to the all important consideration of the render- 
ing of the decision at the completion of the trial. Although the 
rules do provide that in all civil cases tried without a jury, the 
court must make findings of fact, it has been held that if findings 
of fact and conclusions of law are adequately covered in an 
opinion, there will be no necessity for formal findings and con- 
clusions. In some instances of anti-trust litigation, the findings 
are preceded by the decision. Thus the findings are in a sense 
set up to support the decision. However, in the procedure recom- 
mended for anti-trust cases by the Judicial Conference it is urged 
that the findings precede the decision. I think this the better 
course. 

Although we did not reach this particular point in the Fergu- 
son v. Ford case, it was my intention to utilize the following pro- 
cedure which would take advantage of every aid and convenience 
that counsel could provide. It was to have both sides submit 
proposed findings of fact and conclusions of law with each finding 
of fact to be substantiated by a reference to the trial record, or to 
an exhibit. Then each side was to be given an opportunity to file 
objections to the proposed findings of fact and conclusions of 
law of the other side, the presentation of these objections to be 
accompanied by oral argument. At first glance this may seem a 
rather laborious and involved process. However, we must again 
remind ourselves of the scope and magnitude of the usual big 
case, and the protracted length of trial. In this process any partic- 
ular controversy of fact will be highlighted and the pros and cons 
brought into the sharp focus necessary for a proper and just 
decision. 

I have endeavored to touch on only a few of the more basic 
problems confronting the court in the trial of a large anti-trust 
suit. Time does not permit a further or more detailed discussion. 
In closing let me say that my only criticism of the Ferguson v. 
Ford case was that Judge Ryan in considering the motion to 
transfer under Sec. 1404 (a) clearly failed to consider the con- 
venience of the trial judge in his denial of the motion to transfer. 





der- 

the 

the 
ings 
| an 
con- 
ings 
ense 


rged 


>tter 


Tgu- 
pro- 
ence 
>mit 
ding 
or to 
> file 
is of 
o be 
om a 
gain 
| big 
Artic- 
cons 
just 


basic 
trust 
sion. 
on Vv. 
yn to 

con- 
isfer. 





Pre-Trial Discovery in an Anti-Trust Case’ 


By ‘THE HONORABLE RoBERT McCurpy MarsH 


Former Justice, Supreme Court, First Judicial District 


1. INTRODUCTORY 


It is a great honor to have a part in this program and share your 
attention with such experts as Judge Gregory F. Noonan, who 
presided over the actual trial of the biggest private anti-trust suit 
in American jurisprudence,’ and Mr. Breck P. McAllister, who 
speaks with the authority of both experience and scholarly 
research. 

I shall not attempt to cover in twenty minutes the whole field 
of pre-trial discovery even in anti-trust suits. That would be im- 
possible without developing a speed wholly at odds with every- 
thing else relating to anti-trust litigation. But there is no need in 
view of the many excellent papers presented at bar meetings or 
published in the law reviews. I gather that what is wanted from 
me is only a brief reference to the high spots of the discovery 
process, with some of the experiences of a special master ap- 
pointed to supervise discovery in a particular case, and a few ob- 
servations based on those experiences. 


2. THE METHODS OF DISCOVERY 


The Federal Rules of Civil Practice authorize four principal 
methods of pre-trial discovery; depositions on oral examinations,’ 
interrogatories,‘ production of documents or physical objects for 
inspection, and demands for admission.° Of interrogatories there 





1 Notes for contribution to symposium at The Association of the Bar of the City 
of New York, April go, 1953. 

* Harry Ferguson and Harry Ferguson Inc. vs. Ford Motor Co., et al (SDNY 
#44-482). 

* Rules 26 and go. 

*Rules 31 and 33. 

5 Rule 34. 

*Rule 36. 
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are two different kinds: those under Rule 31, chiefly intended 
to take the testimony of a distant witness on written questions in 
a narrow field; and those of a more searching character under 
Rule 33, addressed to parties and having some resemblance to 
demands for bills of particulars, which are no longer provided for 
in the Rules. 


3. ORAL DEPOSITIONS 


A published survey of proceedings in some of the most litigious 
federal districts, made by Mr. William H. Speck of the Adminis- 
trative Office of the United States Courts,’ with which many of 
you are familiar, indicates that oral depositions are the most used 
method of discovery. This seems not suprising, as a broad and 
searching oral examination under oath of everybody concerned, 
when coupled with the production and inspection of documents, 
which can be made the basis of questioning, can if pushed far 
enough produce not only a complete display of the available 
evidence in the strict sense of the term but also an immense 
amount of additional information which cannot be presented to 
the court but which may be useful in the preparation for trial. 
For a revolutionary feature of the present rules is that the scope 
of deposition and inspection is no longer limited to evidence that 
will be legally admissable at the trial, but inquiry can be made 
into “any matter,” as Rule 26 says, “not privileged, which is 
relevant to the subject matter involved in the action.” I expect 
to say something later on the subject of relevancy. 


4. OTHER METHODS 


Document production may be obtained by court order on a 
showing of good cause, but frequently is, and generally ought to 
be, accomplished by stipulation unless a claim of privilege or 
quasi privilege is involved, or a serious question of relevance or 
hardship. Interrogatories and demands for admission are also use- 


760 Yale Law Journal (Nov. 1951) p. 1133. 
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ful tools, especially the former. Mr. Speck’s survey indicated that 
admission demands are the least used of all the four methods of 
discovery mentioned, but that in some jurisdictions interroga- 
tories seem to be used even more than oral depositions. This 
survey was not limited to anti-trust litigation. 


5. FERGUSON V. FORD 


This brings me to my experiences as special master in connec- 
tion with the depositions in Ferguson v. Ford. The nature of that 
case and some of its striking statistics were given in the illuminat- 
ing commentary of Mr. Albert R. Connelly at the American Bar 
Association symposium in September, 1951.° The case was com- 
menced in January, 1948, and settled in the spring of 1952, after 
one year of actual trial, preceded by three years of preparation. 
In addition to the general statistics referred to, the plaintiffs’ 
attorneys have furnished the following figures relating par- 
ticularly to discovery: 175 depositions were taken, the transcript 
of which covers 100,000 pages; 45,000 documents were marked 
as exhibits; 420,000 pages of documents, produced for inspection, 
were actually copied by microfilm; several hundreds of thousands 
of additional pages, possibly 500,000, were offered for such copy- 
ing and presumably inspected. (Mr. Connelly says that 700,000 
were offered, including those copied.) 


6. APPOINTMENT OF SPECIAL MASTER 


Discovery by one or more methods went on almost continuously 
for the three years of preparation for trial. I was appointed special 
master in this connection on October 1st, 1948,’ after deposition 
taking had been in progress for several months. My basic func- 
tion as described in successive orders of appointment was “to 


812 FRD 140, 142. 
® Order of Hon. Alfred C. Coxe, District Judge, $.D.N.Y. 
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supervise the conduct of the taking” of the depositions, “includ- 
ing the length thereof.” At first this applied to a single deposition 
which was being taken at the time of the appointment, and the 
taking of which had developed into a situation where the court 
apparently concluded there was need of some one to act in the 
capacity of a policeman or sergeant at arms. As often happens, the 
riot call itself ended the riot before the police actually appeared 
in the form of a special master, but there turned out to be plenty 
of work for him to do. My authority to rule on objections to 
questions at first extended expressly only to the kind of objection 
deemed waived under Rule 32 (c) unless made at the time of the 
deposition, such as questions of form, but before long by virtue of 
the necessities of the situation and with the approval of counsel 
or the court I found myself ruling on points of relevance, privi- 
lege and trade secrets. My powers were enlarged from time to time 
by new formal orders” and also expanded informally by consent 
of counsel, express or implied. 


7. RELEVANCY AND LENGTH 


The problem of relevance caused me more uneasiness than 
any other, especially in view of the emphasis laid in my appoint- 
ment on supervising the length of the depositions. The pleadings, 


1% The order of December 15, 1948 extended the master’s supervision to all 
depositions to be taken under all notices theretofore served by either plaintiffs or 
defendants or under previous directions of the court, and also to production of 
documents under a broad stipulation of the parties dated September 10, 1948. Ex- 
press power was given “to rule upon all applications for relief available to and 
which may be made by any party during or in connection with the said depositions 
under Rules 26 through 37(a) and Rule 45(a) through (d).” An order of April 21st, 
1950 authorized the supervision of depositions with respect not only to their length 
but also to the order in which they should be taken, and included depositions both 
under notices already served and under notices to be served thereafter. All the 
orders provided for review of the master’s rulings by the judge who made the 
appointment. The language quoted from the order of December 15, 1948 in- 
ferentially empowered the master to rule on questions of privilege, trade secrets, 
sufficiency of cause for production, protection of witnesses, etc., because such can 
be madc the subject of applications for relief under Rules 30(b) and 30(d), oral 
objection to a question or to a demand for production of a document being treated 
in effect as an application for relief. 
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based on conspiracy, monopoly and patent infringements, 
covered an extraordinary range of geography and chronology. 
There was no bill of particulars, the defendants’ right to obtain 
one having been abolished by the amendments of 1948 effective 
just as the suit was getting under way. So in view of the broad 
scope of examination under Rule 26, there was difficulty in 
shutting off any plausible line of inquiry, and as day after day 
went by I was frequently afflicted with a sense of frustration so 
far as relevancy was concerned. 

So too in regard to the length of a deposition. Witnesses ac- 
tively engaged in important business were inclined to impatience 
with whatever seemed to them immaterial, but I could do little 
to help them, at least in the early stages of a deposition. Reliance 
had to be placed on counsel’s assertation of need, together with 
observation as to whether there was any obvious waste of time. 
Fortunately there was little sign of deliberate waste of time, or 
of intentional harassment. Examining counsel were diligent in 
mining their ore, and though the special master watching the 
process might sometimes wonder about its value he was rarely 
in a position to deny it had any. His capacity to impose fair and 
useful limitations must have increased as the case progressed, 
since he was receiving from the testimony daily illumination not 
available toa judge in the motion part of the court, and he freely 
made use of his increasing knowledge of the case to the best of 
his ability. Eventually a prospectus came to be required, showing 
the expected coverage of a deposition, on the basis of which a 
time limit was tentatively fixed. Calendars of future depositions 
were also established by agreement or ruling. 


8. THIRD PARTY WITNESSES 


In one area I was able to act in the field of relevancy with some 
success in the interest of third party witnesses. If the deponent 
under examination was not an officer or employee of a party but 
practically a stranger to the litigation, and objected that a line of 
inquiry or the disclosure of a document from his own files was 
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burdensome or embarrassing in his own affairs, I required strong 
affirmative showing of its relevancy to the litigation. I have always 
felt that involuntary witnesses deserve more protection by the 
court than they sometimes receive, and for that reason was also 
moved throughout these proceedings to give special consideration 
to third party witnesses on claims of privilege and quasi privilege. 


Q. PRIVILEGE—ATTORNEY CLIENT 


The controversies which presented the most interesting prob- 
lems to the master and also the opportunity for his greatest use- 
fulness in saving of the time, both of counsel and of the motion 
part judge, which would have been required for application to 
the court, were those involving questions of privilege, or quasi 
privilege such as trade secrets and attorneys’ work product. These 
questions arose both on oral examination and in connection with 
the production of documents. The facts for sustaining or denying 
the claim were already shown in the deposition or were quickly 
developed by supplemental testimony. A great volume of rulings 
were requested on demands for production and applications for 
exemption from production. Many all day sessions were devoted 
to such matters, scheduled in advance and known as document 
sessions. Their transcript alone covers more than 5,000 pages. 
Much home work for the master was involved in reading the 
documents and considering briefs. Attorney-client rulings in- 
cluded questions of waiver, the status of patent attorneys and 
patent counsel, and of corporate officers who were attorneys and 
sometimes house counsel. 


10. TRADE SECRETS 


Another category of controversial issues arose out of requests 
for production of secret processes, operating statistics, and similar 
data which an active manufacturer is loath to disclose to a com- 
petitor. Here counsel cooperated with the special master in de- 
vising a sort of rolling curtain which kept the most recent figures 
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concealed while disclosing the older ones, and which rolled ahead 
like a barrage as the action advanced. 


11, ATTORNEYS’ WORK PRODUCT 


It is natural that some of the most vigorous contests were fought 
over attorneys’ work product. Hickman v. Taylor” had been re- 
cently decided and had been the subject of comment in the law 
journals, but there were few reported applications. Even now 
there is no sure guide to its meaning, after six columns of citations 
in Shepard. You may be interested in three particular instances. 
I refused to let an assistant of counsel be examined about an oral 
interview with a prospective witness. On the other hand, I 
ordered production of a written statement taken by counsel dur- 
ing the course of preparation for trial on a showing, by admission, 
that it contained statements inconsistent with what the same 
witness was saying in his pending deposition, and that the witness 
had burned his own copy of the prior statement. The value of the 
statement for cross examination seemed to exceed any detriment 
to counsel’s preparation. And in a third instance I ordered pro- 
duction of a transcription of the stenographic record of a reading 
by counsel of notes made by one prospective witness on the 
deposition of another, the notes having been made at counsel’s 
request. I held that this request and the reading by counsel did 
not entitle the document to be considered attorneys’ work 
product. 


12. CHANGE OF ORDER OF WITNESSES 


After defendants had been taking depositions more or less con- 
tinuously for nearly a year but still had many more to take, the 
plaintiffs moved before me for suspension of these and for leave 
to commence taking their own. The defendants having served 
their notice one day earlier than the plaintiffs, this meant a de- 
parture from the court-approved custom of letting the party first 


% 329 U.S. 495. 
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to serve have the right of way, and defendants argued that it also 
would conflict with a court order made prior to my appointment. 
I decided that the court order was not intended to apply to this 
situation, and that both fairness to the plaintiffs and the de- 
sirability of having the case ready for trial when reached on the 
calendar, as seemed likely after another year, required me to let 
the plaintiffs take the stage for a substantially equal period. Be- 
fore the second year elapsed, there being still much ground to 
cover, an arrangement was agreed to by all parties under which 
simultaneous depositions were taken in two adjoining rooms, 
one customarily conducted by each side. 

There was no clear precedent for my ruling depriving the 
defendants of a continuation of the priority gained through their 
notice serving, but at least two federal judges had declared the 
rule of priority was not inflexible.” Almost simultaneously with 
my decision Judge Tamm in the District of Columbia ordered 
alternate depositions in the case of National Association of Tire 
Dealers v. Rubber Manufacturers Association, and Judge Laws 
of the same court was reported at the American Bar Association 
symposium in September, 1951, as having ordered the deposi- 
tion of a plaintiff taken on successive mornings and that of the 
defendant on the same afternoons. Judge Weinfeld in this dis- 
trict (Southern District of New York) has since allowed alternate 
periods of four weeks at a time to each side (Caldwell-Clements, 
Inc.v. McGraw-Hill Publishing Co.).* The next order continuing 
my appointment contained express authority to supervise the 
order of depositions as well as their length. 


13. DEPOSITIONS ELSEWHERE 


The elasticity of the master was fictitiously stretched even 
further than to an adjoining room. Under programs settled in 


12 Kenealy v. Texas Co., 29 F. Supp. 502; Hillside Amusement Co. v. Warner 
Bros. Pictures, Inc., 2 FRD 275. See also 59 Yale L.J. 117, 134-6. 
11 FRD 156. 
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conference with the attorneys, depositions were taken in Cali- 
fornia, Florida and elsewhere, and in at least two jurisdictions, 
the Eastern District of Michigan and the Northern District of 
Ohio, orders were actually entered extending the master’s powers 
to action therein. I did not physically attend in either district, 
but on one occasion arguments in Cleveland were heard and 
ruled on over the long distance telephone and formally reported 
as part of the proceedings there. Later, as you no doubt know, 
depositions were taken in England and Northern Ireland in the 
actual presence of the master, acting under orders of the High 
Courts of those countries based on commissions issued by the 
Court in the Southern District of New York. On several occasions 
rulings were mailed from England to govern depositions or pro- 
duction in Belfast. There is not time to tell you of the impact of 
our federal discovery procedure on British counsel who appeared 
for some of the witnesses, and were at first inclined to be shocked 
by the liberality of Rule 26, but became fully cooperative on ob- 
serving that British liberties were not in serious danger. The 
English and Irish orders provided that questions of evidence 
should in general be governed by American law, but questions 
of privilege by the local law. 


14. PRODUCTION OF DOCUMENTS 


I have already spoken of controversies over claims of exemp- 
tion of specific documents, but something should be said of the 
physical operation of documentary production. It was simply 
amazing. The special master’s relation to it, other than passing 
on particular documents, was chiefly to give general directions as 
to time, subject matter and areas of search, and as to arrange- 
ments and systems for photostating and microfilming. Counsel 
both here and abroad were very cooperative, but their task was 
enormous. In addition to the vast numbers of documents pro- 
duced for inspection with or without copying, determination of 
how far to comply with the demands of the opposing party with- 
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out a protest to the master, together with the searches involved 
in complying voluntarily or as directed by rulings, necessarily 
embraced consideration of millions of papers in dead and living 
files on both sides of the Atlantic. At one point Ford counsel 
stated that compliance with a particular demand in a certain 
area would require handling 3,000,000 papers. Excessive de- 
mands were of course subject to retailoring, but where the 
material was clearly relevant the difficulty of the search affected 
the time of its production rather than the right to have it. In- 
spection of the produced documents took place at any convenient 
point agreed upon by counsel, and most of the entire process was 
covered by stipulations without the requirement of an order 
either from the court or from the master. 


15. OTHER METHODS OF DISCOVERY 


The other methods of discovery provided by the Rules were 
little used in Ferguson v. Ford, unless perhaps after the deposi- 
tions had terminated. Admissions were demanded only to es- 
tablish that certain agricultural implements on view at a ware- 
house were true specimens of the products of the respective 
parties. Interrogatories under Rule 33 were not used at all, but 
a practice was devised under which a party was directed to re- 
spond to demands for specified details in certain areas, such as 
names of suppliers and dealers claimed to have been interfered 
with. The responses to such demands came to be known as 
“quasi-bills of particulars.’ ‘They performed some of the func- 
tions of true bills of particulars, for they both gave information 
in a compact form and also operated to put limitations on the 
claims of the party furnishing them and consequently on the 
range of the discovery process. Of course the special master had 
no power to project these limitations forward to the trial itself, 
where their effect would lie with the trial court, but their applica- 
tion during discovery seemed to give general satisfaction as they 
relieved the party so limited from tedious personal examination. 
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16. VALUE 


Now we come to the questions that everyone must ask. What 
is the value of all this discovery in terms of benefit and burden? 
And in the same comparison of burden and benefit is there a net 
value in supervision by a special master? Must we rest on the 
adage that “circumstances alter cases?” The only useful answers 
must come from the lawyers who plan and conduct the campaign 
and use its disclosures, and from the clients who pay for it in 
money and time. I am informed by counsel on both sides in a 
large patent suit pending in the Delaware District Court,” in 
which depositions are being taken here in New York before 
Honorable Philip J. McCook, former New York Supreme Court 
Justice as special master, that his supervision of the depositions 
has been of unquestionable value in saving time, minimizing con- 
troversy and getting at the facts. Judge McCook’s appointment 
was not made until the proceedings in that case had been going 
about two years, but I understand that much greater progress has 
been made in the shorter period since his appointment, so that 
the deposition-taking is at last approaching a conclusion. 

In one respect there should be no room for doubt that use of 
a special master can be a success, and that is in saving the time 
and labor of the motion part of the court. In Ferguson v. Ford I 
conducted approximately 350 days of hearings, and I believe 
counsel would agree that in addition to the hundreds of minor 
points ruled on, such as the form of questions, matters of sub- 
stantial importance were presented at an average of not less than 
one a week. Many of these were briefed as well as argued. It is 
hard to guess what percentage would have been carried to the 
motion part in the absence of a master, but only three applica- 
tions to review my rulings were made to the appointing judge 
under the provisions of the orders of appointment. I understand 
that in Judge McCook’s case no such applications have been made 


4 Edwin H. Armstrong vs. Radio Corporation of America and National Broad- 
casting Company (Dist. of Delaware Civil Action No. 1139). 
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whatever. But although the court is the most certain beneficiary 
of this kind of assistance, it has no funds of its own to pay for it. 


17. CONCLUDING OBSERVATIONS 


Before closing I should like to make three general observations, 
all having to do with the length of the discovery process. The first 
is that the special master, if there is one, should always be aware 
of the position of the case on the trial calendar. While early trial 
must generally be subordinated to fair opportunity for prepara- 
tion, the prospect of achieving it should be weighed on any ap- 
plication to lengthen or shorten discovery, especially in the 
Southern District of New York with its congested calendars. 

My second point is my conviction that the scope and length of 
discovery in a big case could be substantially reduced if it were 
feasible to put the case in the hands of a controlling judge at its 
inception, as recommended in the report of the Judicial Con- 
ference in September, 1951. Pretrial conferences and discovery 
could then proceed together, each to some extent illuminating 
and simplifying the other. I understand that the Court does not 
consider this feasible at the present time in the Southern District 
of New York because of the abnormal pressure of both anti-trust 
and other litigation here. But the situation may change and a 
special master could relieve the supervising judge of many de- 
tails, at the same time receiving from him some helpful guide 
posts and boundary lines. 

My third and last point is to emphasize the importance in this 
field of counsel, not only of high integrity and capacity, but char- 
acterized by exceptional ingenuity and a disposition to use it for 
“the effective, expeditious and economic disposition of such con- 
troversies,” to use the words of the Judicial Conference report. 
I was fortunate in having such counsel to work with, and am glad 
of this occasion to pay public tribute to them. 
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The Strange Case of Alger Hiss*—A Review 


By C. DicKERMAN WILLIAMS 


Lord Jowitt wrote a review of Whittaker Chambers’ Witness 
for the October 1952 issue of THE RECORD. The following Editor’s 
Note was appended to the review: 


“The Earl Jowitt of Stevenage, an honorary member of 
the Association, was Lord Chancellor of Great Britain 
from 1945 to 1951. He is presently engaged in the prepara- 
tion of a book dealing with the Hiss case, which will be 
published in England next spring.” 


“The Strange Case of Alger Hiss” is that book. It was duly 
published in England; the American edition was briefly delayed 
after review copies had been distributed and some copies put on 
sale. Apparently the purpose of the delay was the correction of 
inaccuracies cited by Miss Rebecca West in a caustic article in the 
London Sunday Times of May 3; at any rate the inaccuracies of 
which she complained do not appear in the book as finally pub- 
lished here. 

The book will be of extraordinary interest to members of the 
Association. The Hiss case was one of the most notable in the 
history of the City; it aroused violent controversy; the evidence 
and the verdict have deep meaning for contemporary society; the 
trials are still fresh in our minds; many of us have friends among 
the witnesses, counsel and judges who participated, and many of 
them are members of the Association. The book is primarily de- 
voted to the second trial, with passing references to the first, and 
some description of the House Committee investigation and 
other features of the background. And with the great authority of 





* Jowitt, William Allen, ist earl. The strange case of Alger Hiss. Garden City, 
N. Y. Doubleday, 1953. 380 p. 


Editor’s Note: Mr. Williams, a member of the Association, was law clerk to 
Chief Justice William H. Taft and an Assistant United States Attorney for the 
Southern District of New York. 
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one who has stood at the pinnacle of the legal profession in the 
country from which our system of jurisprudence came, Lord 
Jowitt adversely criticizes the conduct of the trial and implies 
that the conviction may be due to the alleged misconduct. His 
criticism is directed, it should be promptly added, more at our 
traditional procedures and rules of evidence than at the trial 
judge (Judge Henry W. Goddard). 

According to the jacket. Lord Jowitt’s purpose is to “offer the 
same benefits that similar examinations of English trials have 
offered the English judiciary system.’ Unfortunately for that 
purpose, Lord Jowitt, to quote the jacket again, “makes no pre- 
tense of being wholly objective about it. Complete ‘ivory tower’ 
objectivity would make dull reading indeed.” 

Perhaps objectivity would have made for less easy reading, 
but it might have also been more persuasive that our administra- 
tion of justice was at fault. There are so many instances of bias 
against the prosecution as to suggest that the book is only an 
adroit assertion of a point of view. 

This is not to say that the book is comparable to a crusading 
brief. There is no sarcasm or invective; the style is urbane, the 
manner detached; many, perhaps most, passages read like the 
chatty, personalized opinion of a judge of a British appellate 
court on which each judge speaks for himself. Inaccuracies in 
the sense of affirmative misstatements of fact are negligible. How- 
ever, as readers of THE RECORD know so well, it is possible to write 
a statement of facts each one of which is accurate, and yet to con- 
vey a misleading if not a false impression. Again although it is 
hardly to be expected that as to a case about which so much 
material was available an author could even superficially cover 
every point raised, one would anticipate some statement of those 
matters upon which trial counsel had placed major emphasis. 
Lord Jowitt has not made such a statement. Also there are many 
inconsistencies in his approach: although his principal criticism 
of the trial is that it covered too wide a field and his stated inten- 
tion is “merely to review the evidence which was presented in 
the course of trial,” he frequently avails himself of Witness in- 
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variably to Chambers’ disadvantage and on other occasions com- 
plains that various subjects which he seems to think have helped 
Hiss were not sufficiently explored. 

To illustrate these general comments: 

Lord Jowitt devotes a chapter thirteen pages long to his thesis 
that there was “‘no substantial controversy between Hiss and Mr. 
John Foster Dulles.” They both testified about certain conversa- 
tions which took place while Hiss was still President of the 
Carnegie Endowment and which concerned the charges against 
him. According to the Court of Appeals (Circuit Judges Swan, 
A. N. Hand and Chase; the opinion was written by Judge Chase), 
185 F. (2d) 822, 832: 


“The implication [of Hiss’s testimony] was that Mr. 
Dulles, having learned the facts as to such accusations, did 
not credit them. . . . In rebuttal, the government called 
Mr. Dulles who testified without objection in partial con- 
tradiction. ... We cannot agree [that the denial of a mo- 
tion to strike was reversible error]. In so far as Mr. Dulles’ 
testimony may be said to be contradictory, it tended to 
refute the inferences of good character which might other- 
wise be drawn from the testimony of Mr. Hiss, and was 
therefore not collateral, but bore directly upon an issue he 
had raised himself.” 


Lord Jowitt’s discussion quotes only the phrase “ in so far as 
Mr. Dulles’s testimony may be said to be contradictory.” He does 
not mention the phrase “in partial contradiction” or any other 
language of the Court of Appeals. He concludes his chapter: 


“Indeed, I find myself in agreement with the Court of 
Appeals in doubting whether there was any controversy 
between the evidence of Mr. Dulles and that of Mr. Hiss 
on any matter in the least relevant to this case.” 


Now there is undoubtedly room for argument as to the extent 
to which Mr. Dulles contradicted Mr. Hiss, but Lord Jowitt’s in- 
terpretation of the views of the Court of Appeals seems definitely 
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unwarranted. The interpretation is the more objectionable be- 
cause he did not afford the reader, by ampler quotation from the 
opinion, an opportunity to judge for himself what the views of 
the Court truly were. 

One of Lord Jowitt’s favorite topics is Chambers’ attempt at 
suicide during the Grand Jury inquiry which followed his pro- 
duction of the documents and ended with the indictment of Hiss. 
Lord Jowitt mentions this attempt no less than seven times; and 
the first mention is a detailed description. Now the only source of 
information on this subject is Witness. According to Chambers 
the attempt was inspired by his deep depression at that time. 
President Truman’s “red herring” statement, Hiss’s high level 
friendships and the fact that the Department of Justice official in 
charge of the case was a devoted Truman henchman had led him 
to believe that he, not Hiss, would be indicted. The final straw 
was the erroneous statement of an expert, subsequently corrected, 
that the microfilm stored with the typewritten documents had 
not been manufactured until 1945. “God is against me,” Cham- 
bers thought. 

Nowhere does Lord Jowitt in any way indicate Chambers’ ex- 
planation. Lord Jowitt’s presentation suggests such an interrela- 
tion between the suicide attempt and the production of docu- 
ments as is consistent only with the desperation of guilt. This 
suggestion was heightened by the inaccurate assertion in the 
English edition that the attempt was made before the documents 
were produced—the inaccuracy about which Miss West was most 
bitter. The same inaccuracy, incidentally, appears in Lord 
Jowitt’s review of Witness published in THE RECORD a year ago, a 
review that is largely identical with Chapter III, “Of Whittaker 
Chambers,” in his book. 

Lord Jowitt is, of course, entitled to interpret the suicide at- 
tempt as he sees fit; perhaps it would have been “ivory tower” 
objectivity, certainly it would have been more candid, to ac- 
company his interpretation by an indication of the explanation 
of the incident given by the sole actor who isalso his sole informer. 
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As everyone agrees, the crucial evidence in the case was that of 
the typewriter. The prosecution (Hon. Thomas F. Murphy) 
summed up at length on this subject. Among other things he 
vigorously maintained that the Hisses had sought to mislead the 
F.B.I. as to the whereabouts of the typewriter and its work 
when Chambers’ production of the documents suddenly made its 
characteristics relevant. The unquestioned facts, as eventually 
developed, were that the typewriter had been a Woodstock; that 
the Hisses had given it to the sons of Clidi Catlett, their servant, 
and they had in turn disposed of it; that Clidi Catlett was still 
living; that a number of letters written on the typewriter were 
then in existence and that Mrs. Hiss had seen one of these letters 
only a few weeks before. Yet Hiss told the F.B.I. that the type- 
writer was “possibly an Underwood”; that he was “not at all cer- 
tain regarding the make”; that he had not located any samples of 
Mrs. Hiss’s typing; that Mrs. Hiss had disposed of the typewriter 
“to either a second hand typewriter concern or a second hand 
dealer.” Mrs. Hiss was unable to recall the make of the typewriter 
or how she disposed of it. She was not aware of any samples of her 
typing in existence. And, according to her, Clidi Catlett was dead. 

Independently of the Hisses, the F.B.I. located a sample of 
Mrs. Hiss’s typing on Monday, December 13, 1948. It matched 
that of the documents. The Grand Jury, previously unwilling to 
act, promptly voted an indictment. Its term expired December 
15. One can only speculate as to the outcome had the discovery of 
the sample been delayed a few days longer. 

Lord Jowitt gives no hint of this important prosecution theory, 
and nowhere pulls together the evidence upon which it is based. 
He does say that through the Catletts the defense subsequently 
located what at the trial it claimed to be, and what the prosecu- 
tion conceded was, Mrs. Hiss’s typewriter, and Lord Jowitt adopts 
that theory and presents it as agreed fact. He does not reveal that 
the defense, on a motion for a new trial, repudiated that theory 
and claimed that the typewriter found and introduced by it had 
been fabricated by Chambers and “planted” on the defense. The 
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motion for a new trial was made in January, 1952, several months 
prior to the publication of Witness. Why does Lord Jowitt so 
freely use one source and make no mention of the other? 

The suspicion is compelled that Lord Jowitt is silent concern- 
ing this latest defense contention because it conflicts with his 
presentation of the suicide attempt. If Chambers had fabricated 
and planted the machine that the defense eventually produced, 
Chambers obviously, during the time between the production of 
the documents and the indictment of Hiss, would have been lead- 
ing the F.B.I. to the typewriter rather than attempting suicide in 
a fit of depression. 

Lord Jowitt criticizes the trial for going too far afield both in 
general and in particular. Apparently counsel on both sides were 
sparing in their objections for fear of indicating weakness and 
from sensitivity to public opinion of which they were extremely 
conscious. And as counsel were zealous the examination of wit- 
nesses was often extremely prolonged. Lord Jowitt’s specific 
criticisms do not charge error under our rules of evidence but 
rather inconsistency with British rules, and he regards the latter 
as preferable. Lord Jowitt’s tone here, as elsewhere in its ex- 
pressing preference for British as vis-a-vis American procedures, 
is plaintive; he appears both sad and mystified that with such ex- 
cellent examples as the British have provided, the Americans 
should choose to do things differently. His criticism does not seem 
persuasive to an American lawyer, especially in the light of the 
frequency with which he himself goes outside the record and of 
his complaints that issues seemingly remote were not sufficiently 
developed. 

By his assertion that the testimony should have been confined 
to direct evidence of espionage, Lord Jowitt implies that Cham- 
bers’ testimony of Hiss’s Communist sympathies should not have 
been received. Certainly the prosecution may always prove mo- 
tive. There can be no doubt of this under American law; a quick 
glance by the reviewer indicates that English law is the same, 
although he discovered no case quite analogous to that of Hiss. 

The admission of the testimony of Hede Massing is especially 
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criticized by Lord Jowitt. She swore that in 1935 Hiss spoke to 
her as one Soviet agent to another. Lord Jowitt also notes that the 
testimony of Edith Murray, placing the Hiss and Chambers fam- 
ilies together in Baltimore, would not have been admissible in 
an English court. In the light of Lord Jowitt’s reference to the 
opinion of the Court of Appeals on the subject of the “supposed 
controversy between the evidence of Hiss and that of Mr. John 
Foster Dulles,” one might have expected him to cite the conclu- 
sions of that Court as to the admission of the testimony of Mrs. 
Massing and Mrs. Murray. Their testimony, the Court said, 
“constituted matters so clearly within the discretion of the trial 
judge who so clearly exercised it well that we think no more 
need be said.” 185 F. (2d) 832. 

On the other hand Lord Jowitt emphasizes that Chambers’ 
testimony that Donald Hiss was a Communist was not corrob- 
orated and that the cross-examination of Donald Hiss when he 
denied the charge was very brief. Surely to have woven in an 
issue as remote from the basic questions as the politics of Donald 
Hiss would indeed have been to go far afield. And although Lord 
Jowitt is shocked at the admission of the psychiatric evidence— 
to this reviewer an exceedingly close question—he uses it at 
length to explain Chambers’ accusations on the hypothesis that 
Hiss is innocent. He goes further: he is sorry that the psychiatrists 
did not have the additional material provided by Witness in the 
preparation of their testimony. 

Lord Jowitt’s principal remaining criticisms relate to pro- 
cedures that have long, and rightly, been controversial. He be- 
lieves that the trial judge should have reviewed the evidence at 
length in his charge to the jury. Judge Goddard presumably had 
the right to do so. Capital Traction Co. v. Hof. 174 U.S. 1, 13-16. 
Such review is not, however, customary. Although strong argu- 
ments can be made that the right should, in general, be exercised, 
Judge Goddard was undoubtedly wise not to introduce such an 
innovation in this case. As he told the jury it had “rendered a 
just verdict,” he must have believed Chambers’ testimony. His 
review could hardly have avoided reflecting that belief in some 
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degree. Any deviation from the usual in this case would have 
tended to cause a loss of public confidence, especially any de- 
viation that lent itself to the accusation that it tended to convict. 
A reason that the verdict has been generally accepted, despite the 
sharp differences in opinion when the controversy arose, is that 
the proceedings not only were, but could clearly be seen to be, 
conducted with scrupulous fairness. 

In the course of his argument that the judge should have re- 
viewed the evidence, Lord Jowitt expresses the fear that letting 
the prosecution have the last word may have given its summation 
undue weight with the jury. The defense took an entire day for 
its summation, which occupies eighty-eight pages in the printed 
transcript. The jury had overnight to reflect on it—a recognized 
advantage. The prosecution summation, forty-nine pages long, 
took place the following morning; in the afternoon the judge 
charged the jury. On balance, the opportunity to make an im- 
pression on the jury seems to have been fair to the defense. 

The freedom with which the press described and commented 
on proceedings is also deplored by Lord Jowitt. ‘Those whose 
opinion is entitled to respect have urged that there be some curb 
on newspaper reports of criminal proceedings. This reviewer is 
opposed to such curbs, regarding them asa breach of civil liberty. 
But whatever the merits of the respective arguments, in this par- 
ticular instance it is hard to see that any harm was done. Such 
newspaper comment as was partisan was much divided; this re- 
viewer's recollection is that Hiss received great sympathy from 
leading newspapers. Moreover, press reports could not have had 
much influence on jurors who lived with the issues for two 
months—the length of this trial. Usually people who participate 
in publicized affairs delight in finding errors in newspaper stories 
and often appear to enjoy a sense of superiority over the reporters 
who, they say, are constantly making small or large mistakes. 
Nevertheless, those who are concerned with the publicity re- 
ceived by sensational cases will find Lord Jowitt’s views of 
interest. 

There has been much curiosity as to how Lord Jowitt came to 
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turn his attention to the Hiss case.* In his preface Lord Jowitt 
says: “I have not been requested—still less commissioned—to 
write this book.” The true inspiration may lie in the problem 
faced by all ousted Lord Chancellors: a Lord Chancellor, after 
he leaves office, still has the privilege of sitting on the Judicial 
Committees of the Privy Council and the House of Lords, but 
traditionally exercises the privilege only on occasion. So he often 
turns to the pen. Lord Halsbury edited “Halsbury’s Laws of 
England”; Lord Hailsham subsequently edited a revision of it. 
Lord Birkenhead wrote books on famous British trials and 
judges. (When Lord Birkenhead was forced from office by the fall 
of the Lloyd George cabinet, he told a friend not to worry about 
his financial affairs as he was assured of an income of £10,000 a 
year from his writings.) The Hiss case is undoubtedly the most 
fascinating to take place on the Anglo-American legal scene in 
many years. Lord Jowitt presumably moves in intellectual Labor 
circles, which are rumored to be undiscriminatingly unsympa- 
thetic with the efforts of our Government against Communist in- 
filtration. These circumstances provide a natural explanation of 
why Lord Jowitt wrote a book, chose the subject that he did, and 
adopted a particular approach towards that subject. It is true 
that for an author who is still a judge to write a book with such a 
thesis might be thought to violate the implications of the prin- 
ciple of comity, but comity is, after all, only a matter of courtesy. 

The work has apparently caused some embarrassment to those 
in Great Britain who take comity more seriously. When Lord 


* There has also been speculation as to why this Association asked Lord Jowitt 
to review Witness. In February, 1952, Lord Jowitt in a letter on another subject to 
Mr. De Witt, the Executive Secretary, mentioned the possibility that he might write 
something about the Hiss case, and requested Mr. De Witt to “get me at the earliest 
possible moment a copy of Whittaker Chambers’ book.” Let us continue by quot- 
ing from Mr. De Witt’s letter of March 12, 1952 to Lord Jowitt: 


“I spoke to the attorney for the publishers of Whittaker Chambers’ book 
(Mr. Horace Manges), and he tells me that review copies will not be available 
for a month or two. He made the suggestion, and I thought it a good one, that 
he furnish you with a review copy if you would review it for our publication, 
The Record, which you receive as an Honorary Member of the Association.” 


Lord Jowitt agreed and the review followed. 
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Simonds, now Lord Chancellor, addressed the American Bar As- 
sociation at Boston, he took pains to say that “it does not improve 
the harmony so much desired by all men of good-will if persons 
holding responsible office in England, from whatever motive, 
question the wisdom or propriety of executive action or judicial 
decision in matters which concern them not at all.” He repeated 
the remark at less formal gatherings. Leading British reviewers, 
too, have been sharply critical (D. W. Brogan in The Spectator; 
G. F. Hudson in The Twentieth Century; Rebecca West in the 
London Sunday Times, already mentioned). The Law Quarterly 
Review has so far made no reference to the book. ‘The American 
reader, distressed at the argument of the book, can at least console 
himself with the knowledge that it has not been generally ac- 
cepted by British public opinion. 

Thus, although the book is undeniably good reading, before 
drawing from it any conclusions as to the guilt or innocence of 
Hiss or as to the fairness of his trial, members would do well to 
read the opinion of the Court of Appeals, or, even better, study 
the briefs before that Court available in the Library. 
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The New York Bar Rallies to the Support of 
the Freedom-Minded Lawyers 
Behind the Iron Curtain 


(REPORT OF THE SPECIAL COMMITTEE TO COOPERATE WITH THE 
INTERNATIONAL COMMISSION OF JURISTS) 


On January 7, 1953 the Executive Committee of the Association 
authorized the President to appoint a special committee to consider 
ways and means by which the Association could cooperate with the 
International Commission of Jurists. The President appointed the 
undersigned, and we are rendering our first report. 

The creation of our Committee was an outgrowth of the Inter- 
national Congress of Jurists which was held in Berlin in July, 19532. 
Some 150 lawyers and judges from 43 countries attended the Congress, 
which was sponsored by the Investigating Committee of Free Jurists 
which had been operating in West Berlin for several years under the 
direction of Dr. Theo Friedenau. Representatives of our Association 
and of the American Bar Association attended the Congress. A re- 
port on the Congress was printed in THE RECORD for November, 1952 
(“Gangsters in the Guise of Jurists,” Volume 7, No. 8, page 445). 
The Investigating Committee gave the visiting lawyers and judges 
a thorough briefing on the administration of justice in Communist 
East Germany. The Congress concluded that individual rights as 
guaranteed by the laws of Germany and other civilized countries 
and by the United Nations’ Declaration of Human Rights were 
being systematically destroyed by the Communist authorities in 
East Germany. The Congress created the International Commission 
of Jurists, with headquarters at The Hague, to carry on a similar pro- 
gram with respect to the satellite countries. Your Committee has been 
charged with proposing ways and means by which members of our 
Association could cooperate with the International Commission in 
this important work. 

The first act of your Committee was to schedule a meeting at the 
House of the Association on May 4, 1953, to learn about the work of 
the International Commission of Jurists. The guest of honor was 
Dr. A. J. M. Van Dal of The Hague, the Executive Secretary of the 
International Commission, who came to New York for the purpose of 
explaining to the New York Bar what the Commission was doing and 
what it hoped to do. In the course of his remarks Dr. Van Dal stated: 
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“And then you will ask me perhaps, “What does your Com- 
mission do and what can it do? In what concrete way can it 
realize its purposes?’ 

“I answer: “There are many specific things we are doing and 
can do. We will disseminate accurate documentation on in- 
justice behind the Curtain. We will expose the corruption of 
law for political purposes in Communist countries. We can 
organize international working committees and congresses. 
We can publish legal bulletins and periodicals. We can un- 
mask subversive organizations in the free countries, as we 
did, for instance, with the Congress of the so-called ‘Demo- 
cratic Jurists’ in Rio de Janeiro.’ 

“Experience in this work has proved that Law has an enorm- 
ous attraction, and that in the clash against the Communist 
ideology, it is one of the most efficient means to prevent the 
expansion of this ideology, especially by exposing the inherent 
correlation between Communism and systematic injustice.” 


Dr. Van Dal was enthusiastically received by the more than 300 
lawyers who attended the meeting. The importance of the Inter- 
national Commission to the American lawyer was stressed by the dis- 
tinguished guests who attended the meeting, including Judge Learned 
Hand, former Justice Joseph M. Proskauer, The Honorable John J. 
McCloy, Dr. George N. Shuster and Mr. Bethuel M. Webster, Presi- 
dent of the Association. It was a truly representative meeting of the 
New York Bar, it being stressed that all lawyers were welcome, 
whether or not members of our Association. At the end of the meet- 
ing the lawyers present unanimously adopted resolutions presented 
by Mr. Eli Whitney Debevoise, endorsing the program of the Inter- 
national Commission of Jurists in exposing systematic injustice and 
denials of human rights in countries lying behind the Iron Curtain 
and pledging to that program their sympathy and support. 

Inspired by the enthusiasm of the May 4th meeting, your Com- 
mittee undertook the organization of a Delaware non-profit corpora- 
tion, known as the “American Fund for Free Jurists, Inc.” The 
American Fund for Free Jurists determined to issue an appeal to the 
lawyers of New York City for contributions to be used in the support 
of the work of the International Commission. This again was done on 
a city-wide basis, irrespective of Bar Association affiliations. To that 
end the following distinguished New York lawyers agreed to be a 
Finance Committee for the American Fund for Free Jurists: 
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Ernest Angell Allen T. Klots 

Dana Converse Backus I. Howard Lehman 
Thomas W. Chrystie Parker McCollester 
Norris Darrell Edwin M. Otterbourg 
Eli Whitney Debevoise Joseph M. Proskauer 
Stephen P. Duggan, Jr. Simon H. Rifkind 
William Dean Embree Benjamin R. Shute 
John French Bethuel M. Webster 
Thomas Keogh 


In July an appeal was sent to the lawyers of the City, asking for their 
financial support for the work of the International Commission of 
Jurists. To date, the lawyers of New York City have contributed more 
than $53,000 to the American Fund for Free Jurists, Inc., which is de- 
voting these contributions to the work of the International Commis- 
sion. The Commission is also obtaining financial support from 
lawyers in the other countries of the free world. 

The program of the International Commission of Jurists is already 
well under way. Important information as to the administration of 
justice in the satellite countries is being obtained from many sources. 
In Berlin, the crossroads between the East and the West, information 
is being obtained with the assistance of Dr. Theo Friedenau, the dis- 
tinguished head of the Berlin Investigating Committee of Free 
Jurists, who is a member of the Executive Committee of the Inter- 
national Commission. Other sources of information include a newly 
opened office of the International Commission in Munich and sources 
in the Scandinavian countries. Another office for the gathering of in- 
formation is planned for Turkey. All information obtained will be 
carefully checked for accuracy by the International Commission at 
The Hague. Once checked, it will be made available, to the extent 
practicable, to the people of the satellite countries through the 
medium of radio, pamphlets, etc. The material will also be contained 
in publications to be made available to lawyers in the United States 
and in the other countries of the free world. 

On the occasion of the American Bar Association’s annual meeting 
in Boston last August two members of your Committee had the op- 
portunity to discuss the work of the International Commission of 
Jurists with the lawyers there gathered from all over the country. Mr. 
Robert G. Storey, President of the American Bar Association, had 
been a delegate of that Association to the Berlin Conference. He had 
seen the work which had been done in Berlin and was enthusiastic 
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as to what could be done in the satellite countries. His enthusiasm 
and support roused the interest of the members of the American Bar 
Association, with the result that it adopted the following resolution 
which the members of your Committee had introduced in the As- 
sembly and the House of Delegates: 


“RESOLVED, that the American Bar Association endorses the 
program of the International Commission of Jurists in expos- 
ing systematic injustice and denials of individual rights in 
countries lying behind the Iron Curtain and in bringing to 
lawyers in those countries who attempt to secure justice and to 
protect such rights the encouragement and understanding of 
the lawyers of the free world.” 


Your Committee will continue with its efforts to assist the Inter- 
national Commission of Jurists and to explain its work to the Ameri- 
can Bar. We hope that meetings of lawyers, similar to the May 4th 
meeting at the House of the Association, will be held in other parts of 
the country. Our experience has proven that the lawyers who under- 
stand what the International Commission of Jurists is trying to do are 
eager to give it both moral and material support. By helping the 
lawyers behind the Iron Curtain to preserve individual rights and 
in exposing injustices committed by the Communist authorities the 
American lawyer is helping to preserve his own heritage of freedom. 

In closing, your Committee wishes to express its gratitude to the 
many members of the Bar who have contributed both morally and 
materially to its efforts, and especially to Bethuel M. Webster, the 
distinguished President of our Association, whose day-to-day interest 
in the work of the Committee has contributed so much to the results 
achieved. 

Respectfully submitted, 


Duptey B. Bonsat, Chairman 
Harovp R. Mepina, Jr. 
WHITNEY NorTH SEYMOUR 
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Review of Recent Decisions of the 
United States Supreme Court 


By MARVIN SCHWARTZ AND Epwin M. ZIMMERMAN 


Fred M. Vinson was sworn in as Chief Justice of the United States on 
October 7, 1946 and served until his death on September 8, 1953. He 
presided over the Court for seven full terms. An attempt to assay his 
achievements will not be made here. It can, however, be said that, any 
other consideration aside, the relative brevity of his term of service will 
probably prevent his being ranked among the greatest of the Chief Justices. 
Whether Chief Justice Vinson was the exceptionally strong, cohesive force 
on the Court that some newspaper correspondents have said he was, should 
be determined only after careful analysis of all the decisions of the Court in 
the last seven years, and by comparison with the Court’s behavior in other 
years. A mere statistical analysis of the number of dissenting and concurring 
opinions, though helpful, is not enough since consideration must be given 
to the divisive quality of the issues before the Court, and to the inherent 
homogeneity or heterogeneity of the members of the Court in a given 
period. 

There is surprisingly little in the way of specific powers accruing to the 
office of Chief Justice which enables the incumbent to assume a dominating 
position on the Court. He presides at the oral argument; he presides at the 
conferences of the Justices during which cases are discussed and voted upon; 
at such conferences, he has the privilege of presenting his view of the case 
first; he casts his vote last at the conferences, thereby knowing precisely the 
effect of his vote on the Court’s decision; if he is one of the majority of 
Justices voting for a result, he selects the Justice to write the opinion for 
the majority or elects to write the opinion himself; he performs certain 
administrative functions; and he enjoys the prestige associated with his 
office, which is said to be second only to that of the Presidency. 

The aforesaid privileges and powers are by no means sufficient to assure 
that the Chief Justice will play a significant role in the Court. Intellectual 
ability and strength of character will be the factors which will measure his 
influence and his contribution. His analytical powers and ability to articu- 
late his ideas will determine whether the privilege of being first to present 
his views of a case at the conferences will be more than a courtesy. His tact 
and resolution will determine whether his prerogatives as presider over 
conferences of the Justices will lead to efficient disposition of business with 
a minimum of friction and irritation. His insight into the issues of a case 
and his knowledge of the varying opinions which different members of a 
majority might write, and of the probable reactions of his brethren there- 
to, will determine the significance of his right of choosing the writer of 
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the majority opinion. Used skilfully, this right can be so exercised as to re- 
tain the votes of all those originally in the majority camp and possibly per- 
suade a dissenter to shift sides, or to have the proposition of law stated in the 
manner most satisfactory to himself, or strategically to put a Justice on record 
in an area in which he had not previously written an opinion. 

Whether Chief Justice Vinson employed his prerogatives to maximize his 
influence must await a detailed study. Certainly, the fact that no dramatic 
public feuding between Justices occurred during his tenure could be ad- 
duced as evidence in support of the theory of his unusual leadership 
qualities. Perhaps further substantiation lies in the fact that he wrote 
relatively few dissenting or concurring opinions; by and large, if he wrote 
at all, he wrote for the majority. a characteristic which may indicate that 
he believed his position would be demeaned by the authoring of opinions 
which did not authoritatively dispose of the issues before him. 

Some of the more significant opinions which he wrote in his Court career 
are presented below. They reflect the types of problems the Court had to deal 
with in the post-war era, and are concerned with Communists, racial 
segregation, and the exercise of federal power. They do not necessarily 
reflect the most characteristic viewpoints of the late Chief Justice, since 
his motives in selecting himself as the writer of majority opinions were 
not always those of keen interest in the subject or of enthusiasm for the 
result. At times, in assigning the writing of an opinion to himself, a Chief 
Justice is concerned with the mechanical problem of distributing the case 
load fairly among available Justices. At other times, he may undertake 
to write an opinion because he feels he is particularly qualified as a result 
of previous experience with the subject matter at hand. Where an opinion 
deals with the functioning of the federal judicial system, he may elect to 
write because of his position at the top of the judicial pyramid. And again, 
it is traditional in cases of national importance for the Chief Justice to 
lend the prestige of his office to the decision of the Supreme Court by 
writing the opinion. 

An outstanding characteristic of the post-World War II period has been 
the frequency of proceedings before the Supreme Court affecting the Com- 
munist Party and the members thereof. Chief Justice Vinson was the author 
of several opinions in this area. Perhaps the best known and most significant 
of such opinions was that rendered in Dennis v. United States, 341 U. S. 494, 
handed down on June 4, 1951, which upheld the constitutionality of the 
Smith Act under which Communist leaders had been convicted in the trial 
before Judge Medina. One of the crucial issues was whether the restrictions 
on freedom of speech resulting from the application of the Smith Act could 
be justified under the “clear and present danger’’ test. 

The opinion found that there was a clear and present danger: 


“The formation by petitioners of such a highly organized con- 
spiracy, with rigidly disciplined members subject to call when the 
leaders . . . felt that the time had come for action, coupled with the 
inflammable nature of world conditions, similar uprisings in other 
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countries, and the touch-and-go nature of our relations with countries 
with whom petitioners were in the very least ideologically attuned, 
convince us that their convictions were justified on this score.” 


In this opinion Chief Justice Vinson articulated his strongly held convic- 
tion that the Government needed power to protect itself against overthrow; 
he attempted, at the same time, to give recognition to the protection ac- 
corded free speech by judicial decisions in recent years. The bitter dissents 
of Justices Black and Douglas regarded the Chief Justice’s opinion as in 
effect repudiating the “clear and present danger” rule. 

An important predecessor to the Dennis case was that of American Com- 
munications Association v. Douds, 339 U. S. 382 (1950), where the issue was 
whether the so-called ‘“‘non-Communist affidavit” provision of the Labor- 
Management Relations Act was constitutional. The Chief Justice, in an 
opinion which in part was joined by four Justices, wrote that Congress was 
not attempting to prevent dissemination of Communist doctrine or the 
holding of particular beliefs, but rather was attempting to protect com- 
merce from substantive evils of conduct that were not the products of 
speech at all. The opinion recognized that regulation of conduct had 
frequently been employed by public authority as a cloak to hide censorship 
of unpopular ideas, but after weighing the probable restrictions on free 
speech resulting from the non-Communist affidavit provision against the 
national interest expressed in the Congressional determination that 
political strikes were evils of conduct causing substantial harm, the Chief 
Justice upheld the provision. 

Other opinions written by Chief Justice Vinson involving Communists 
were United States v. Bryan, 339 U. S. 323 (1950), where despite the literal 
language of Revised Statutes § 859, it was held that in a contempt prose- 
cution for refusing to produce records before a legislative committee in 
response to a subpoena the testimony before the committee establishing the 
non-production could be offered as evidence of the contempt. Chief Justice 
Vinson’s opinion pointed out that the literal reading of the statute to 
prevent such use of testimony would frustrate Congressional intent and 
lead to an absurd result. In United States v. Fleischman, 339 U.S. 349 
(1950), the Chief Justice held that a conviction for contempt in failing to 
produce records when the excuse was that other parties possessed the 
records, was valid since, under the facts of the case, it was for defendant 
to show that everything possible had been done by defendant to get the 
possessor to act in the matter. In Rogers v. United States, 340 U.S. 367 
(1951), the Chief Justice’s opinion held that a Grand Jury witness, having 
admitted membership in the Communist Party, was not entitled to invoke 
the privilege against self-incrimination in refusing to name persons to 
whom she turned over Party records. By admitting her membership, the 
defendant had already disclosed the incriminating fact and the privilege 
was no longer available. In Stack v. Boyle, 342 U.S. 1 (1951), the Chief Jus- 
tice, writing for the Court, upheld the right of Communist defendants to 
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hearings on the facts before unusually high bail requirements were set; 
the mere allegation in the indictment of a conspiracy pursuant to which 
defendants could be expected to flee the jurisdiction, did not serve as 
evidence justifying the high bail. 

The post-world war period also saw an acceleration of the trend away from 
segregation in the United States. The Supreme Court’s role in this trend was 
so significant that the Chief Justice saw fit to write several of the Court’s 
opinions in these cases. Shelley v. Kraemer, 334 U.S. 1 (1948), held that the 
action of state courts in ordering specific performance of restrictive cove- 
nants by decreeing that Negro purchasers of land had to vacate the area 
subject to the restrictive covenants, constituted state action violating the 
Equal Protection clause of the Fourteenth Amendment. In Barrows v. 
Jackson, 346 U.S. 249, 260 (1953), however, where the issue was whether 
parties to restrictive covenants who had breached them by selling to Negroes 
could be sued for damages in state courts, Chief Justice Vinson dissented 
from the holding which prohibited such suits. He stated that the party 
before the court, i.e., the sued covenantor, was not discriminated against 
and had no standing to raise the fact of discrimination to third parties; 
moreover, the indefinite nature of the injury to unknown third parties 
buttressed the Chief Justice in his conclusion that the suit should be per- 
mitted. In Sweatt v. Painter, 339 U.S. 629 (1950), the Chief Justice, writing 
for the Court, held that the new law school for Negroes opened by Texas 
did not compare with the University of Texas Law School in a number of 
respects, and that the Equal Protection clause of the Fourteenth Amend- 
ment therefore required that the Negro student be admitted to the Uni- 
versity of Texas Law School. In McLaurin v. Oklahoma State Regents, 339 
U.S. 637 (1950), the Chief Justice, writing for the Court, held that a Negro 
student admitted to a state school but required to occupy special seats 
and tables, was being denied equal protection of the laws since the re- 
strictions impaired his “ability to study, to engage in discussions and ex- 
change views with other students and, in general, to learn his profes- 
sion.” While these cases did not reject the “separate but equal” doctrine, 
they indicated an approach on the part of the Court which made proof of the 
equality of separate facilities extremely difficult. 

Chief Justice Vinson’s background as a member of the Administration was 
reflected throughout his career on the Court in the sympathy he showed to 
problems of the Executive Branch of the Government. Perhaps the most out- 
standing illustration was his dissent in the “steel” case where he upheld the 
action of President Truman in seizing plants. involved in labor disputes. 
Youngstown Sheet & Tube Company v. Sawyer, 343 U.S. 579, 667 (1952). 

Other facets of this sympathy may be discerned in Larson v. Domestic & 
Foreign Commerce Corp., 337 U.S. 682 (1949),and in United States v. United 
Mine Workers, 330 U.S. 258 (1947) where the Court upheld a contempt of 
court fine of $10,000 imposed by the District Court upon John L. Lewis and 
reduced from $3,500,000 to $700,000 the fine imposed by the District Court 
upon the union, provided the union showed prompt compliance with the 
order of the District Court. The Government took possession of the nation’s 
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coal mines to forestall labor disturbances and when the union asserted the 
right unilaterally to terminate the agreement under which its members 
worked the mines, sought a declaratory judgment that the union had no 
such right. Alleging that the union’s notice of contract termination was in 
reality a strike notice, the United States obtained in the District Court a tem- 
porary restraining order against encouraging the mine workers to interfere 
with the operation of the mines by strike or cessation of work. When the 
miners did not return to work, the union and Mr. Lewis were held in con- 
tempt. The Court held on appeal from the judgments of contempt that the 
restraining order was not invalid under the Norris-LaGuardia Act; the Act 
was held inapplicable to cases in which the United States was the employer. 
But, Chief Justice Vinson wrote for the Court, even if the Norris-LaGuardia 
Act did apply to the case and did prohibit injunctive relief at the request of 
the United States, the District Court’s judgments for civil contempt would 
have to be affirmed, for in any event, “an order issued by a court with juris- 
diction over the subject matter and person must be obeyed by the parties 
until it is reversed by orderly and proper proceedings.” 

The Court spoke through Chief Justice Vinson in affirming the supremacy 
of federal labor legislation over state statutes which abridged the right to 
strike. In Automobile Workers v. O’Brien, 339 U.S. 454 (1950) 2 Michigan 
statute was invalidated under the commerce clause by a unanimous Court 
because, in conflict with the recognition accorded the right to strike by fed- 
eral legislation, it forbade strikes unless authorized by a majority of the em- 
ployees in a state-defined bargaining unit, because federal legislation per- 
mitted contract termination strikes at different and usually earlier times 
than the state statute and because the state-defined bargaining unit differed 
from that which had been certified by the National Labor Relations Board. 
“Congress occupied this field and closed it to state regulation.” A Wiscon- 
sin statute was subsequently struck down even though its outright prohibi- 
tion of strikes was confined to employees of “public utilities.” Motor Coach 
Employees v. Wisconsin Employment Relations Board, 340 U.S. 343 (1951). 
Chief Justice Vinson refused to distinguish public utility strikes from strikes 
against national manufacturing organizations because “Congress drew no 
such distinction but, instead, saw fit to regulate labor relations to the full 
extent of its constitutional power under the Commerce Clause.” 

Although Chief Justice Vinson did not in general favor a niggardly con- 
struction of constitutional grants of power to the federal Government, some 
of his opinions indicate a tendency toward narrowing the jurisdiction and 
functions of the federal courts. In National Mutual Ins. Co. v. Tidewater 
Transfer Co., 337 U.S. 582 (1949), Chief Justice Vinson dissented from the 
Court’s judgment that under the head of diversity jurisdiction, Congress 
could open the federal District Courts in the several states to actions by a 
citizen of the District of Columbia against a citizen of one of the states. To 
him, it was clear that the enumeration in Article III of the Constitution of 
the cases to which the federal judicial power extends was definitive of the 
outer limits of that power and not merely a list of the types of jurisdiction 
with which Congress may invest federal courts without invoking any of the 
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specific powers granted to Congress by other provisions of the Constitution. 
His view of history was that 


“The judicial power was thus jealously guarded by the states and 
unwillingly granted to the national judiciary. Only when it could be 
demonstrated that a particular head of jurisdiction was acutely 
needed for the purposes of uniformity and national harmony was 
it granted.” 


Chief Justice Vinson wrote that there were some constitutional provisions 
“to which time and experience were intended to give content” and others 
which were “concerned solely with the mechanics of government.” It seemed 
to him that the provision of Article III investing the federal District Courts 
with jurisdiction over controversies “between Citizens of different states” 
was of the latter type. In Alabama Public Service Commission v. Southern 
Railway Co., 341 U.S. 341 (1951), Chief Justice Vinson wrote for the Court 
an opinion which, according to Justices Frankfurter and Jackson, was “in 
flagrant contradiction with the unbroken course of decisions in this Court 
for seventy-five years.” The railroad had applied to the Alabama commission 
for permission to discontinue two intra-state passenger trains which it had 
been operating at substantial losses. When the commission denied permission 
to discontinue the trains on the ground that there was a public need for the 
service, a three-judge United States District Court enjoined enforcement 
of the commission’s order on the ground that it was confiscatory. The rail- 
road had resorted to the federal court even though it could have appealed 
from the commission’s order in the state courts and even though the com- 
mission’s order was subject to supersedeas pending such an appeal. The Su- 
preme Court held that although federal jurisdiction was rightly founded on 
diversity of citizenship as well as upon the existence of a federal question, 
jurisdiction should not have been exercised because “adequate state court 
review of an administrative order based upon predominantly local factors is 
available” to the railroad. To Justices Frankfurter and Jackson, it seemed 
that the Court had overruled the determination of Congress that federal and 
state courts should have concurrent jurisdiction, even where it is sought to 
restrain action of a state agency, when there is diversity of citizenship or a 
federal question. 

As stated above, to acquire an accurate picture of the role played by the 
late Chief Justice, it would be necessary to examine all decisions rendered 
by the Court during the seven terms in which he presided, and to note the 
manner in which he voted. Frequently, the opinions in cases in which he was 
most interested were written by other Justices who, however, undoubtedly 
consulted with him and articulated ideas which were his. An examination of 
per curiam opinions would also be significant, since the Chief Justice’s hand 
was usually applied in the writing of them. In any event, even in a definitive 
study, the opinions summarized above would represent some of the highlights 
of his career, indicate the type of work the Court had before it during this 
period, and suggest some of the major interests and leanings of the late 
Chief Justice. 
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